the possibility of a mistake on the part of his counter-
part in the Kansas City Solicitor's Office with respect to
the jurisdictional question.  In response to my questions
during the hearing/ counsel reluctantly produced an internal
memorandum prepared by an MSHA attorney in the Kansas City
Regional Solicitor's Office, addressed to the Regional
Solicitor, taking issue with another attorney's interpretation
of MSHA's Part 45 regulations, as applied to the facts in
the prior case.  The memorandum was received in camera,
and counsel has filed a letter strenuously objecting to the
release of the document on grounds of an asserted "government
deliberative process privilege," as well as an assertion
that the information contained therein is irrelevant to
any issue presented in this case.

With regard to the question of relevancy, counsel's
objections to the release of the memorandum in question on
this ground IS REJECTED.  The respondent here has specifically
placed the question of jurisdiction in issue.  Given the fact
that the respondent's answer clearly implied that the facts
in both cases were the same, and that it was being charged
with the very same violation, the basis for MSHA's prior
conclusions and motion for dismissal are certainly relevant.
This is precisely the point made earlier in this decision
concerning MSHA's inconsistent positions concerning independent
contractors.  Rather than candidly admitting that a mistake
was possibly made, with full disclosure as to the facts, counsel
here obviously wishes to spare his colleagues, including the
regional solicitor, some embarrassment over an apparent
internal disagreement among government attorneys as to the
reach of MSHA's Part 45 regulations.

During the course of the hearing in this case, petitioner's
counsel offered some insight into a possible explanation as
to why the prior case was not pursued.  He alluded to the
fact that in the prior case, the facts apparently indicated
that the cited truck was not backing up at the time the inspector
discovered that it had an inoperable back-up alarm, and
that since it apparently took a circle route, and did not back
up, the independent contractor truck operator driver would not
be cited.  Since there was not evidence that the truck was
backing up, counsel surmized that this influenced the solicitor's
decision not to pursue the matter further.

I have reviewed the "internal memorandum" -that counsel
here so zealously wishes to protect from disclosure, and I
will not order that it be released or made a part of the
public record in this case.  It will remain sealed with the
record as an in camera .document.  I find nothing persuasive
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